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THE COURT OF SESSIONS JUDGE,SONITPUR, TEZPUR, ASSAM 

 

 

Present:    Sri P.J. Saikia, 
                      Sessions Judge,  
             Sonitpur, Tezpur. 
 

 

 

Criminal Revision No. 02(S-1) of 2016. 

 

Petitioner            :  Sri Bhogeswar Boro. 

       

                     -Versus- 

Opposite Party    :  Sri Dilip Talukdar. 

       

Dates of hearing   :   07.06.2016 

 

Date of Judgment   :  08.06.2016 

 

For the petitioner  :   Sri A.K. Paul, Advocate. 

For the Opposite party : Sri S. Misra, Advocate.  

 

J U D G M E N T 

 

1.         This revision is directed against the order dated 13.10.2015 

passed by the learned Sub Divisional Judicial Magistrate, Sonitpur, 

Tezpur in C.R Case No.87/2015. By the impugned judgment the 

learned court took cognizance of the offence under section 506 of the 

Indian Penal Code against the present petitioner. 

2.        Moving the revision petition the ld counsel for the petitioner 

confined his argument on two points. One is that the impugned order 

is not an interlocutory order and the second one is that the prosecution 
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case presented by the opposite party is devoid of the ingredients of 

section 506 of the Indian Penal Code. Per contra, the ld counsel for the 

opposite party also argued in the similar manner. He closed his 

argument by submitting that allowing the revision petition would mean 

quashing of the entire case  and under section 397 Cr. P.C this is not 

possible within the jurisdiction of this court. 

3.       Both sides relied upon various decisions of high courts and the 

Supreme Court in support of their arguments. But I am of the 

considered opinion that while arguing for the case both sides 

misdirected themselves. The ld counsels did not argue on the moot 

point of the case. Hence I would not refer to those decisions in this 

judgment. 

4.       It obvious that the matter before me does not warrant an 

elaborate discussion on the prosecution case brought against the 

petitioner and hence I would not deliberate upon it. The petitioner 

herein simply challenges the fact that the court below has 

unnecessarily taken cognizance of an offence against him. 

Point for determination 

5.      After going through the materials available with the case record 

and also after hearing both sides, I find the point for determination in 

this revision is as to whether this revision petition is maintainable in 

law.  

Decision and reasons thereof 

6.          The word "cognizance" has not been defined in the Code of 

Criminal Procedure, though several provisions in Chapter XIV of the 

Code of Criminal Procedure use the word "cognizance" The earliest 

decision of the Apex Court on the point is the three judge bench 

decision in  R.R. Chari v. State of U.P. AIR 1951 SC 207, wherein it 

was held :- 

"Taking cognizance does not involve any formal action or indeed action 

of any kind but occurs as soon as a Magistrate as such applies his mind 

to the suspected commission of an offence."  
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7.          In R.R.Chari (supra),the Hon,ble Supreme Court quoted with 

approval the following dictum laid down by Justice Das Gupta of 

Calcutta High Court in Superintendent and Remembrancer of 

Legal affairs, WB Vs. Abani Kumar Banerjee (AIR 1950 Cal 437)-  

“It seems to me clear, however, that before it can be said that any 

Magistrate has taken cognizance of any offence under Section 190(1) 

(a), Criminal P. C., he must not only have applied his mind to the 

contents of the petition, but he must have done so for the purpose of 

proceeding in a particular way as indicated in the subsequent 

provisions of this chapter, -proceeding under Section 200, and 

thereafter sending it for enquiry and or report under Section 202. 

When the Magistrate applies his mind not for the purpose of 

proceeding under the subsequent sections of this Chapter, but for 

taking action of some other kind, e.g., ordering investigation under 

Section 156(3), or issuing a search warrant for the purpose of the 

investigation, he cannot be said to have taken cognizance of the 

offence.” 

8.    In State of West Bengal v. Mohd. Khalid & Ors. (1995) 1 

SCC 684 the Apex Court after taking note of the fact that the 

expression had not been defined in the Code held:- 

  

"......... In its broad and literal sense, it means taking notice of an 

offence. This would include the intention of initiating judicial 

proceedings against the offender in respect of that offence and taking 

steps to see whether there is any basis for initiating judicial 

proceedings or for other purposes. The word 'cognizance' indicates the 

point when a Magistrate or a Judge first takes judicial notice of an 

offence. It is entirely a different thing from initiation of proceedings; 

rather it is the condition precedent to the initiation of proceedings by 

the Magistrate or the Judge. Cognizance is taken of cases and not of 

persons." 
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9.   In Rupan Deol Bajaj and another vs. KPS Gill and 

another, (1995) 6 SCC 194, wherein the Hon,ble Supreme Court  has 

remarked that at the time of taking cognizance the Court has to 

exercise its judicial discretion. 

10.   Now the pertinent question that arises is what is judicial 

discretion? Nowhere in any law book, has the said phrase been 

defined. I am of the considered view that on this point I may fruitfully 

refer to “Nature of the Judicial Process”,   the famous treatise of the 

legendary American judge Benjamin N.  Cardozo, , where the phrase” 

judicial discretion” has been nicely described like this-------    “ Judicial 

discretion is  a discretion informed by tradition, methodized by 

analogy, disciplined by system, and subordinated to the primordial 

necessity of order in the social life." 

11.           Coming back to the case in hand, a brief visit to the Section 204 

of the Criminal Procedure Code ( Cr.P.C in short)  may be required. It 

reads as under : 

“204. Issue of process – 

(1) If in the opinion of a Magistrate taking cognizance of an offence 

there is sufficient ground for proceeding, and the case appears to be – 

(a) a summons-case, he shall issue his summons for the attendance of 

the accused, or 

(b) a warrant-case, he may issue a warrant, or, if he thinks fit, a 

summons, for causing the accused to be brought or to appear at a 

certain time before such Magistrate of (if he has no jurisdiction 

himself) some other Magistrate having jurisdiction. 

(2) No summons or warrant shall be issued against the accused under 

sub-section (1) until a list of the prosecution witnesses has been filed. 

(3) In a proceeding instituted upon a complaint made in writing, every 

summons or warrant issued under sub-section (1) shall be 

accompanied by a copy of such complaint. 

(4) When by any law for the time being in force any process-fees or 

other fees are payable, no process shall be issued until the fees are 

https://indiankanoon.org/doc/579822/
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paid and, if such fees are not paid within a reasonable time, the 

Magistrate may dismiss the complaint. 

(5) Nothing in this section shall be deemed to affect the provisions of 

section 87. 

12.         In Jagdish Ram vs. State of Rajasthan and Anr., (2004) 4 

SCC 432, wherein Apex Court has held as under: 

The taking of cognizance of the offence is an area exclusively 

within the domain of a Magistrate. At this stage, the Magistrate 

has to be satisfied whether there is sufficient ground for 

proceeding for proceeding and not whether there is sufficient 

ground for conviction. Whether the evidence is adequate for 

supporting the conviction, can be determined only at the trial and 

not at the stage of inquiry. At the stage of issuing the process to 

the accused, the Magistrate is not required to record reasons.  

13. In Bhushan Kumar and another vs. State (NCT of Delhi) and 

another [ (2012) 5 SCC 424 ] this issue  was considered. The 

observations of the Hon,ble Supreme Court  are  placed below:- 

“9. A summon is a process issued by a Court calling upon a person to 

appear before a Magistrate. It is used for the purpose of notifying an 

individual of his legal obligation to appear before the Magistrate as a 

response to violation of law. In other words, the summons will 

announce to the person to whom it is directed that a legal proceeding 

has been started against that person and the date and time on which 

the person must appear in Court. A person who is summoned is legally 

bound to appear before the Court on the given date and time. Willful 

disobedience is liable to be punished Under Section 174 Indian Penal 

Code. It is a ground for contempt of Court. 

10. Section 204 o f the Code does no t mandate the Magistrate to 

explicitly state the reasons for issuance of summons. It clearly states 

that if in the opinion o f a Magistrate taking cognizance o f an offence, 

there is sufficient ground for proceeding, then the summons may be 
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issued. This section mandates the Magistrate to form an opinion as to 

whether there exists a sufficient ground for summons to be issued but 

it is nowhere mentioned in the section that the explicit narration of the 

same is mandatory , meaning thereby that it is not a pre-requisite for 

deciding the validity  of the summons issued . 

11. Time and again it has been stated by this Court that the 

summoning order Under Section 204 of the Code requires no explicit 

reasons to be stated because it is imperative that the Magistrate must 

have taken notice of the accusations and applied his mind to the 

allegations made in the police report and the materials filed therewith.” 

14.         It is therefore apparent, that an order issuing process cannot be 

vitiated merely because of absence of reasons in the order of the 

Magistrate. 

15.         Long back, in Cahndra Deo vs. Prokash Chandra Bose 

alias Chabi Bose and Anr.( AIR 1963 SC 1430),the Hon,ble 

Supreme Court has observed as under : 

No doubt, one of the objects behind the provisions of Section 

202, Cr. P.C. is to enable the Magistrate to scrutinize carefully the 

allegations made in the complaint with a view to prevent a person 

named therein as accused from being called upon to face an 

obviously frivolous complaint. But there is also another object 

behind this provision and it is to find out what material there is to 

support the allegations made in the complaint. It is the bounden 

duty of the Magistrate while making an enquiry to elicit all facts 

not merely with a view to protect the interests of an absent 

accused person, but als with a view to bring to book a person or 

persons against whom grave allegations are made. Whether the 

complaint is frivolous or not has, at that stage, necessarily to be 

determined on the basis of the material placed before him by the 

complainant. Whatever defence the accused may have can only 

be enquired into at the trial. An enquiry under Section 202 can in 
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no sense be characterized as a trial for the simple reason that in 

law there can be but one trial for an offence. Permitting an 

accused person to intervene during the enquiry would frustrate its 

very object and that is why the legislature has made no specific 

provision permitting an accused person to take part in an enquiry. 

16.         In Nupur Talwar vs. Central Bureau of Investigation, 

[(2012) 2 SCC 188] it has been held by the Hon,ble Supreme Court  

that possible defence(s) of an accused need not be taken into 

consideration at the time of issuing process. 

17.         The object of revision under Section 397 of the Code is to confer 

upon superior criminal courts a kind of paternal or supervisory 

jurisdiction in order to correct miscarriage of justice arising from 

misconception of law, irregularity of procedure, neglect of proper 

precautions of apparent harshness of treatment which has resulted on 

the one hand in some injury to the due maintenance of law and order, 

or on the other hand in some undeserved hardship to individuals. 

18.         The purpose of revision under section 397 is to enable the 

revisional court to satisfy itself as to the correctness, legality or 

propriety of any finding, sentence or order recorded or passed and as 

to the regularity of any proceedings of the inferior criminal court. 

19.         Under Section 398 Cr PC, the revisional Court may make an order 

for further inquiry. Further inquiry entails supplemental inquiry upon 

fresh evidence. The power under Section 398, Cr PC is not co-

extensive with Section 397, Cr PC but extends far wider as the record 

can „otherwise‟ be examined by the revision Court without recourse to 

Section 397, Cr PC. 

20.        Section 399, Cr PC deals with Sessions Judge‟s power of revision. 

Under sub section (1), the Sessions Judge, in the case of any 

proceeding the record of which has been called for by himself under 

Section 397(1), may exercise all or any of the powers which are 

exercisable by the High Court under Section 401(1) of the Code of 

Criminal Procedure. 

https://indiankanoon.org/doc/140179567/


8 

 

21. Section 401 of the Code reads as ---- 

401. High Court' s Powers of revisions. 

(1) In the case of any proceeding the record of which has been called 

for by itself or Which otherwise comes to its knowledge, the High Court 

may, in its discretion, exercise any of the powers conferred on a Court 

of Appeal by sections 386, 389, 390 and 391 or on a Court of Session 

by section 307 and, when the Judges composing the Court of revision 

are equally divided in opinion, the case shall be disposed of in the 

manner provided by section 392. 

22.          The object behind Sec.401 is to empower the High Court to 

exercise the powers of an appellate court to prevent failure of justice in 

cases where the code does not provide for Appeal. The power is  

exercised only in  cases where there has been miscarriage of justice 

owing to-( 1 ) a defect in the procedure, or (  2 ) a manifest error on a 

point of law, (3 ) excess of jurisdiction,`( 4) abuse of power,( 5 ) 

where the decision upon which the trial court relied has since been 

reversed or overruled when the revision petition was being heard. It is 

well settled that the High Courts exercise inherent powers under 

section 482 Cr.P.C, only when no other remedy is available to the 

litigant. 

23.           After a conjoint reading of the said provisions of law, I have no 

doubt that when it comes to the power of revision of a court of 

Sessions, it has to confine itself within the boundaries of section 397 

Cr.P.C. The boundaries are well settled and do not require any 

discussion. Like High Court acting under section 482 Cr.P.C, a court of 

sessions does not have the inherent power to quash a criminal 

proceeding. Inherent power under Section 482 of the Code being an 

extraordinary and residuary power, ordinarily it may not be applicable 

in regard to matters which are specifically provided for under other 

provisions of the Code. Quashing of a criminal proceeding has not been 

provided in the Code of Criminal Procedure. Thus for quashing a 

criminal case, the litigant is to approach the High Court. 

https://indiankanoon.org/doc/1818177/
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24.          Hence the point for determination can be answered like this-- 

High Court only is empowered to quash a criminal proceeding under its 

power under section 482 of the Cr.P.C. For the matter in hand section 

397 Cr.P.C is not applicable.  

Order 

 

25.          Under the aforesaid premised reasons this revision petition is 

found to be devoid of merit and is accordingly dismissed. Send down a 

copy of this order along with the LCR.  

         Given under my hand and seal of this Court on this 8th day of 

June, 2016.  

 

 

                                                                     (P.J. Saikia) 
                                                                          Sessions Judge, 

Sonitpur, Tezpur  
 
 
Certified that the judgment 
is typed to my dictation and  
corrected by me and each page  
bears my signature. 
                

               

   

         

     (P.J. Saikia) 
   Sessions Judge, 
   Sonitpur, Tezpur         
                    Transcribed and typed by 
 
 

        (R. Hazarika)  
                Stenographer 
 

 

 

 


